
!·111·

II ...

EX PARTE OR LATE FilEDFEB 131998

i{ ilv.'k'~. ( C.f
/
· F' f' '(;'". ". '.''J ~ ,l,. r r! ~~~,. ':I? -', ~1
'" j i : ~ i',' j.:'" iQ....', ;, .",.<,: ...~I

t~ ....._ ; ~/,;'

Federal Communications Commission .~

Washington, D.C. 20554

Nicola A. Lepore
Zoning Official/Code Enforcement Officer
116 Paris Avenue
Northvale, New Jersey 07647

Dear Ms. Lepore:

Thank you for your letter dated November 6, 1997, which was forwarded to us from
the office of Senator Frank R. Lautenberg, concerning the placement and construction of
facilities for the provision of personal wireless services and radio and television broadcast
services in your community. Your letter re.:fer1to three proceedings that are pending before
the Commission. In MM Docket No. 97-1llf./the Commission has sought comments on a
Petition for Further Notice of Proposed Rule Making filed by the National Association for
Broadcasters and the Association for Maximum Service Television. In this proceeding, the
petitioners ask the Commission to adopt a rule limiting the exercise of State and local zoning
authority with respect to broadcast transmission facilities in order to facilitate the rapid
build-out of digital television facilities, as required by the Commission's rules to fulfill
Congress'mandate. In WT Docket No. 97-192, the Commission has sought comment on
proposed procedures for reviewing requests for relief from State and local regulations that are
alleged to impermissibly regulate the siting of personal wireless service facilities based on the
environmental effects of radio frequency emissions, and related matters. Finally, in DA 96­
2140 and FCC 97-264, the Commission twice sought comments on a Petition for Declaratory
Ruling filed by the Cellular Telecommunications Industry Association seeking relief from
certain State and local moratoria that have been imposed on the siting of commercial mobile
radio service facilities.

Because all of these proceedings are still pending, we cannot comment on the merits
of the issues at this time. However, I can assure you that the Commission is committed to
providing a full opportunity for all interested parties to participate. The Commission has
formally sought public comment in all three proceedings and, as a result, has received
numerous comments from State and local governments, service providers, and the public at
large. Your letter, as well as this response, will be placed in the record of all three
proceedings and will be given full consideration.
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Ms. Nicola A. Lepore 2.

Further information regarding the Commission's policies toward personal wireless
service facilities siting, including many of the comments in the two proceedings involving
personal wireless service facilities, is available on the Commission's internet site at http://
www.fcc.gov!wtb!siting.

Thank you for your inquiry.

Sincerely,
~-

c9~ r:':;;----
David L. Furth
Chief, Commercial Wireless Division
Wireless Telecommunications Bureau

Copy to: The Honorable Frank Lautenberg
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Federal Communications Commission
Washington, D.C. 20554

FEB 13 1998

Eileen Klose, RMC
Township Clerk/Administrator
Township of Hamption
1 Municipal Complex Road
Newton, New Jersey 07860

Dear Ms. Klose:

Thank you for your letter dated December 4, 1997, which was forwarded to us from
the office of Senator Frank R. Lautenberg, concerning the placement and construction of
facilities for the provision of personal wireless services and radio and television broadcast
services in your community. Your letter refers to three proceedings that are pending before
the Commission. In MM Docket No. 97-182, the Commission has sought comments on a
Petition for Further Notice of Proposed Rule Making filed by the National Association for
Broadcasters and the Association for Maximum Service Television. In this proceeding, the
petitioners ask the Commission to adopt a rule limiting the exercise of State and local zoning
authority with respect to broadcast transmission facilities in order to facilitate the rapid
build-out of digital television facilities, as required by the Commission's rules to fulfill
Congress' mandate. In WT Docket No. 97-192, the Commission has sought comment on
proposed procedures for reviewing requests for relief from State and local regulations that are
alleged to impermissibly regulate the siting of personal wireless service facilities based on the
environmental effects of radio frequency emissions, and related matters. Finally, in DA 96­
2140 and FCC 97-264, the Commission twice sought comments on a Petition for Declaratory
Ruling filed by the Cellular Telecommunications Industry Association seeking relief from
certain State and local moratoria that have been imposed on the siting of commercial mobile
radio service facilities.

Because all of these proceedings are still pending, we cannot comment on the merits
of the issues at this time. However, I can assure you that the Commission is committed to
providing a full opportunity for all interested parties t~ participate. The Commission has
formally sought public comment in all three proceedings and, as a result, has received
numerous comments from State and local governments, service providers, and the public at
large. Your letter, as well as this response, will be placed in the record of all three
proceedings and will be given full consideration.



Ms. Eileen Klose 2.

Further information regarding the Commission's policies toward personal wireless
service facilities siting, including many of the comments in the two proceedings involving
personal wireless service facilities, is available on the Commission's internet site at http://
www.fcc.gov/wtb/siting.

Thank you for your inquiry.

Sincerely, _
, /~.

d~"--David L. Furth
Chief, Commercial Wireless Division
Wireless Telecommunications Bureau

Copy to: The Honorable Frank R. Lautenberg
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January 7, 1QQ8

Ms. Judith Harris
Director
Federal Communications Commission
Office of Legislative Affairs
Room 808
1919 M. Street NW
Washmgton, D.C. 20554-0001

Dear Ms. Harris:
............................. _--_.
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I am enclosing copies of correspondence I have received from concerned constituents.

Please provide any information you might ha've addlt:~sing my constituents' inquiry. I
would appreciate it if you would respond directly to my constituents and return a copy of your
response and the enclosed conespondence to my office.

Tinmk you for your aSsistance.

A.

Fr~.nk R. Lautenbcig
United States Senator

FRL\nnm
Fndosures

REPLY TO:

~ 508 H..IIT SE"..TE OfFICE BullOiNG
W_TON. DC 20510-3002
12021 22~74"

E-mail: ••lnk.lll..ltenbergOlautenberg.Mna1e.gov
'nt.rnet: www...nat•.9Qvi.. lautenbet9

o OI\lE NI_ CI"nll 14TH FLOOlI
PilE_o<. NJ 07102-5257
1201111A5-3030

PRINTEO ON RECYClED PAPeR
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Eileen Klose RMC
Township Clerk/Administrator

December 4, 1997

U.S. Senator Frank R. L~atenberg
1 Newark Center· 1411\ FIr.
Newark. NJ 07102

Dear Senator Frank R. Lautenberg:

.--_.- ..-._.

TOWNSHIP OF HAMPTON
1Mlmic;pn' Cl)mpl~ J~)~~ --

Newton, N.J, 07860

phone 973-383·$$70
fax 973.383-8969

. --_.- ._..',.We 'arc ·writingyou abuurtb-e'Ft'derarComrnunications Commission and its
attempts to preempt local zoning ofcellular, radio and TV towers by making the FCC the
"Federal Zoning Commission" for all cellular telephone and broadcast towers. Both
Congress and the Courts have lone recognized that zoning is a peculiarly locai function;
.Please immediately contact the FCC and ,ell it to stop these efforts which violate the
intent of Congress, the Constitution and principles of Federalism.

. . ..... -..... '" .. . .. '··In·th'e·t99l)·ielecommunications Act. Congress expressly reaffinned zoning
authority over cellular towers. It told the FCC to stop all rulemakings where the FCC
was attempting to become a Federal Zoning Commission for such towers. Despite this
instructi(}J'l from Congress,-the ·FGG h nowattempting to" preempt iocai zoning authority
in three different rulemakings.

Cellular Towers· Radiation: ConJUess expressly pJ'elil~rv~d !ocal zcni."lg aut.~uritj'

.. _.._--- -over cellular'towers in the 1996 Telecommunications Act with the sole exception that
municipalities cannot regulate the radiation from cellular antennas if it within limits set
by the FCC. The FCC is attempting to have the "exception swallow the rule" by using
the··!inYtsa-a«H'iooty'Gongll:ss'gave·it over-c~tuta{tower radiation to review and reverse
any cellular zoning decision in the U.S. which it finds is "tainted" by radiation concerns,
even if the decision is otherwise perfectly permissible. In fact, the FCC is saying that it
can "second guess" what the true rea.c;onR for a municipality's decision are, need uui. bt:
bound: by the stated reasons given by a municipality and doesn't even need to wait until a
local planning decision is final before the FC~ acts.

.-,~ ."

Sume of our citizens are concerned 'about the radiation from cellular towers. We
cannot prevent them from mentioning their concerns in a public hearing. In its rulemak·



ing the FCC is saying that if any citizen raises that this is sufficient basis for a cellular
zonmg<1ecislon-to irriinediatelyf>etaken over by the £o'CC-and potentially-reversed,'even'.-----------·---
if the Municipality expressly says it is not considering such statements and the decision is
completely valid on other grounds, such as the impact ofthe tower on property values or
at::sthetics;-- ---._- .. -- -'---- ---.-,.,---. . .- -- ---------. -- -----.. ----.----- ------.-.

Cellular Towers - Moratoria: Relatedly the FCC is proposing a rule banning the
moratoriatltatsmue municipaHtiesimpose on cellular towers while they revise their
zoning ordinances to accommodate the increase in the-riUJl1bers of these toweii--Agafn; '.--------- --
this violates the Constitution and the directive from Congress preventing the FCC from
becoming a Federal Zoning Commission.

RadioITV Towers: The FCC's proposed rule on radio and TV towers is as bad: It
sets an artificial limit of21 to 45 days for municipalities to act on any local permit
{env.irQ!1mot".nml,.bnilding permit, zoning o.r Qther),•.Any..pmnit.re.q~st.i.s_automatically _
deemed granted ifthe municipality doesn't act in this timeframe, even ifthe application is
incomplete or clearly violates local law. And the FCC's proposed role would prevent
municipalities from considering the impacts such towers have on property values, the
-enviIonment or aesthetICS. Rven-safetY requireirientScoUf<fbe overriCidelf5ymcfrCCi-------- -------­
And all appeals of zoning and permits denials would go to the FCC, not to the local
courts.

This proposal is astounding when broadcast towers are some ofthe tallest
structures known to man - over 2.000 feet tall, taller than the Empire State Building. The

__FCCcl~ms.t;b.c;~ cbB.n~es_ ~)~e~Q~d to allow TV stations to switch to High Definition
Television quickly. But The Wall street Jotirll~j-andtmde magaZules'statethere-is no--------- -- ----.- "-
way the FCC and broadcasters will meet the current schedule anyway, so there is no need
to violate the rights of municipalities and their residents just to meet an artificial deadline.

These actions represent a power grab by the FCC to become the Federal Zoning
Commission for cellular towers and broadcast towers. They violate the intent of

-- - ..---.- -.-- CO!l.gr,:s~ tbl:.Constitntion and .pti.ocipJes of Fe.deralism._.Ihisjs_particu..la.d~Lt.rnc;_gi'yen _
that the FCC is a single purpose agency, with no zoning expertise, that never saw a tower
it didn't like.

-....-.. ----- ._. -._.. 'Pleaseaothreiilimgsio~stop theFCC':'}1iSt, Wilte new FCGCfiiiii1n8ifWilltam-----r~-.-~­

Kennard and FCC Commissioners Susan Ness, Harold Furchtgott-Roth, Michael Powell
and Gloria Tristani telling them to stop this intrusion on local zoning authority in cases

-- ..----. WT97..-l9-7-;-MM~"'kct-l}1·182_a.'\d_DA96-2140j -seoonG,join in t.lle!'De~gwL ~- _
Letter" currently being prepared to go to the FCC from many members ofCongress; and
third, oppose any effort by Congress to grant the FCC the power to act as a "Federal

- .._ .. __ _Zoning.CQmmissioll"_~d PJe_e~QU9ca! Z(Jl1inK~~t~E.rt~..:.. _ . _

The following people at national municipal organizations are familiar with the
FCC's proposed rules and municipalities' objectives to them: Barrie Tabin at the



National League ofCities, 202-626-3194; EilP.en Huggard at the National Association of
Telecommunications Officers and Advisors, 703-506-3275; Robert Fogel at the National
Association ofCounties, 202-393-6226; Kevin McCarty at the U.S. Conference of
Mayors, 202-293-7330; and Cheryl Maynard at the American Planning Association, 202­
872-0611. Fee'-fre~ to caii them ifyou have questions.

Very 'ftuly Yours,
"-X./ 'i~'.
~~Se~~
Township Clerk!Administrator
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..
Senator John McCain
241 SRDB
w"ashington, DC 20510-0303

Representative lames Moran
1214 T.HOB
Washineton, DC 20515-4608

..........-

Senator Conrad Burns
..... ~...187SDOB. .~._----_._.

Washington, DC 20510-2603

Representative Bart Stupak
1410LHOB
Washington, DC 20515-2201

..

1650 Tysons Boulevard, Suile 200' .. - .
McLean, VA 22102-3915

Ms. Barrie Tabin
Legislative Counsel
National League ofCities . ._ ,
1301 Pennsylvania Ave, NW. 6th Floor
Washington, DC 20004

Rep{Qc:utative joe Barton
2264RHOB
Washington. DC 20515-4306

Representative Tom Bliley
2409RHOB
Washington, DC 20515-4607

Senator Dianne Feinstein
331 SHOB
Washin2to" nr .,n~l o_n~{M.. _ _ -- . -";-'Ivls":Eiieen HU2"gard.... _ ...., ..,." .. ....:./V""""T _

Executive Director
NATOA

SenlltoT Kay Bailey Hu!,::hiscn
283 SROB
Washington, DC 20510-43~ ._

Senator Slade Gorton
730 SHOB
Washington,DC 20510-4701

Mr. Kevin McCarty
.4..ssistmt Exec-\ltlve Dilc:~i.or

U.s. Conference ofMayors
1620 Eye Street, 4th Floor
Washington. DC 20006

..
Representative John D. Dingell
2328RHOB
Washington, DC 20515-2216

1vIr. Robert Fogel
Associate Legislative Director
Nadonal Association ofCounties
440 First Street, NW7 8th Floor

RC!'tl"'<S~nt!.ti':eEdward J; 'Markey _ _- --- - Washmgton, DC 20001
2133RHOB
Washington, DC 20S1S-2107

Representative W. J. Tauzin
····-~1-85 REOB

Washington: DC 20515-1803

Representative Bob Goodlatte
123 CHOB
Wa~hinOTnn nr "t'I~1 C'...iu"v~o'._--:=.._ ....., ,/I-J "'- -\,I..,J .&...J -.

M.s. Cheryl Maynard
Government Affairs Coordinator
American Planning Association
1776 Massachusetts Ave. NVi, 4th F~('c,

·w·:l.Sning'"ton, DC 2\jC)36
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SEN. LAtJTENBERG ...... DC III 002

BOROUGH OF NORTIlVALE..
-- ,--' -BERGEN COUNTY,' NEW JERSEY

1l'ICIlIIIlClU1IID Uti

116 PARIS A~NTJE
767-3330

Nteola A. Lepore
Code Co.pUllacc OfIkial
(201)767-8069
(201)767-9631 Fax

November 6, 1997

Senator Frank Lautenberg
One Newark Center
14th Floor

'Newark, New Jeney 07102

Dear Senator Lautenberg: -------- .. .~ _..----_ _.. , -
We are writing you about 'theF~ Communications Gommisaion IIDC1 its attempts to
preemp110ca1 zonmg of cellUIar. radio and Tv towers bY malring'the FCC the ~Feclera.l
Zoning Commission" for all cellular 'telephone a.itd broadcast tuwea. Both CongreSs and
the courts have long recognized that zoning is a peculiarly local function. 'Please
immediately contact the FCC and tell it to stop these efforts which violate the intent of
Congress, the Constitution and principles ofFederalism.

- ----- - - -- --- ..--
In the 1996 Telecommunications Act, Congress expteSSly reaffirmed local zoning
authority over cellular towers. It told the PCC to stop all rulemakinp where the FCC
was attempting to become a Ferlf!r~! Zor-in; CCmmiSSl(lfI fur such towers. Despite this

-instruction from Congress, the FCC is now attempting to preempt local roning authority
,in three different rulemakings.

.' n_'" J;;11u!,v ·'fgwerr- Radia1iqAj- COhgres"s exPressly preserved local zoning authority over
cellular towers in the 1996 Telecommunications Act with the sole exception that
municipalities cannot regulate the radiation from cellular antennas ifil is within limits set
by the FCC. The FCC is attempting-to have .t.\c- ~exc:eptiun swallow the ntle" by using
the limiled authority Congress gave it over cellular tower radialion to review and reverse
any cellular zoning decision in the U.S. which it finds i& ""taintedtt by radiation COllcems,
even if the decision is otherwise perfectly permissible. In fact. the FCC. is saY;..ng th=.t it
c:n "scwnd~u~ss·· what the true ~~m for a. municipi.lity)s dCCisi~n. are, p.eed not be
boundby the statli:d reasons pwn by a. mumc:ipality and doesn't even need to Wait until alocal planning dec;ision'is'fmal before the FCC acts. ' ,. ,,' . "

....................
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-,--~-_._----------_.- --
-----..... ~-y".- _..-_....--_ .._- -- ...... ~ .................. ~.....

- ---._- - - - --...,........_.- .... --

._-----_.­.--------~-

.- _~--

.$O~J:!.[QUr. Citi7.en.~-are.COK~aboaHhc-radiatiDtrii'oiii-cenurar towoii-We ·cannot------··-···­
prevent them from mentioning their concerns in a public hearing. In its rulemaking, the
FCC is saying that if any citizen raises this issue that this is sufficient basis for a ceU.
zoning decision to immediately .\)e._~~_J;l. 9.yer :QY.. the.fCC and.pot.entially··re~.e-v'Cil-_·----. --­
ifthemuhicipality"expressly-says it is not considering such statements and the decision is
completely valid on other grounds, such as the impacl of the tower on property valwtS or
aesthetics.

Cellular Towers - Moratoria: Relatedly the FCC is proposing a rule banning the
moratoria that some municipalities impose on cellular towers while they revise their
zoninl ordimtncC$ to acc:omm~tc.tb~ Ulcrease in the numbers cf.thesc--to'YteI;).--.A~--_· ..- ..---

-.,-- . . ... .... .. ··thn-vi6lat'CS the col'1stit~ition and the directive from Congress preventing the FCC from !

becoming a Federal Zoning Commission. :

- u • --~~-~~o~;:~ru=~n::a::-=:is;b~~t::-------·-T
(environmental. building pennit, zoning or other). Any permit request is automatically 1

deemed granted ifthe municipal~!y.4~'lal:tinthis-.timefnmc;even·~afthc-appticatioll i9- - ·_··t
··_-_······_·---·--tncomplete-oiCfeatiy·vi·olau:s local law. And ~ FCC's proposed rule would prevent I

municipalities from considering the impacts such towers have on pTOperty values, the
cnvimnment or aesthetics. EVl:m safety requirements could be ov~d4en.!?y.thllC_C.L_~--·_··-':'-

... _... ._AndaUappcals-ef-MniJ.lg-1l11d··pcllnit-deD1fflfwowago·fo-the-FCC~·nOt to the local courts. !
!

This proposal is astounding when broadcast towers are some of the tallest structures
known to man - over 2,OOOJee.t...~11 tIlle.rthan .the-Empire-State--Bullding;--Tlre-FCC·--~~ .....-~

-"-- ..- -_·_·_·_-~-tliCSC··Changes-are-"needed to allow TV stations to swilch lo High Deflllition :
Television quickly. But The Wall Street Journal and trade magazines state there is no .
way the FCC and broadcasters will meet the current schedule anyway. so.t~~ i5 no need.._--··· .. -­
.II) violat~-th<;}right3-ofni.,.mici'palhi~s·mdlheirTesicleiitSjUstt~ meet an artificial deadline.

These actions represent a power grab by the FCC to become the Federal Zoning I
Commission for cellular to~e~_.,EU1d .b.r.oadc:ur.. -toW!t§.. · 'I1tey--"¥-ivlate-flW-mrenroI·-------·-··-

.. -Congress;-thc·CoJUtiNtion and principles of Federalism. This is particularly tnJc given '
that the FCC·is a single purpose agency, with no looning expertise, that never saw a lo~
it didn't like.

-_._..--....,.-........-~...--_._-...........-._......._-_.. -.... -. -

Please do three things to stop the FCC: First, write new FCC Chairman William K.enoa.rd
and FCC Commissioners Susan Ness. Harold Furchtgott-Roth, Michael .Powell and
Gloria Tristan!_te~J~~.m_1Q_$top this .in1msiOn-DIl--leel-·::omng--antirorityioeu!S Wi' .-----~,,~

·~7:::i91;--MMDocket 97-182 and DA 96-2140; second, join in the "ncar Colleague
Letter" currently being prepared to go to !.he FCC £ronl many members of Congress; and
third, oppose any effort by Congress to grant the FCC the p~~~.J~c~~ "FederaL. ·__

... _. - .--- ..Zoni..'lg-Commissi-on1~auuprcemptlocal zoning auUiOritY~--

---- -_ ...-- 0- __" _
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SEN, LA~~ERG ~~~ DC raJOO-i

..

The loUowi,,-& people at naticnal- mtmieipal-OfgrulfW.i:Ons are familiar with the t'CC's
proposed rules and municipalities' objections to them: Harne Tabin at the Nctlianal
Leaaue of Cities. 202-626-3194; Eileen HuUard at the National Association of
Telecommunications Officers and Advi~rs, 703-506-3215; Robert Fngel a~ th~ N!.ti~~

Associatton of Counties. 202-393-6226; Kevin McCarty at the U.S. Conference of
Mayors. 202-293-7330; and Cheryl Maynard at the American Planning Association, 202­
872·0611. Feel free to call them ifyou have questions,

iv1Jr:::-
~lepore
zo::l~fficiallCode &forcement Officer

NAL:lb

cc: See Attached List
..
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BOROUGH OF PARK RIDGE
55 Park. Avenue

Park Ridge, NJ. 07656

omaOFTRE

1'EL.(201) 573-11GO
FAX: (101) DI·71JO

December 10, 1997

Mr. William Schuber, County Executive
County Administration Building
COULL Plaza South
21 Main Street
Hackensack, NJ 07601-7000

Dear Pat:

The Governing Body has adopted the attached resolution in opposition
to proposed Federal pr~~~prion of state and -local zo~ing ordinances
.to permit the unregulated installation of broadcast towers. . _ .

CEG/a
cc: The Honorable Frank Lautenberg

The Honorable Robert Torricelli
The Honorable Marge Roukema


